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EDITORIAL NOTES. 


The resignation of Mr. Justice Gray, of Massachusetts, as a member 
of the United States Supreme court, has given President Roosevelt 
opportunity to elevate to that office one of the ablest judges in the 
Eastern states. Judge Oliver Wendell Holmes, son of the famous poet, 
is in the prime of life, having been born in 1841. He had a fine record 
as a military officer in the Civil War, and has held a position on the 
Supreme court Bench of Massachusetts for just twenty years, the last 
three of which he has been Chief Justice. Justice Holmes is a recognized 
authority on certain legal subjects, having long been prominent as the 
writer of legal works. He was lecturer on jurisprudence in Harvard 
University, and has twice received the degree of Doctor of Laws. In 
Massachusetts and elsewhere Justice Holmes was readily the first choice 
of the Bar for the new position which he is to occupy, and the President 
made no mistake in rewarding his past diligence and success with the 
high honor of succeeding Justice Gray. The resignation of Justice Gray 
was due to ill health. He had been stricken with apoplexy, and is in 
his seventy-fourth year. Only Mr. Justice Harlan has served longer on 
the United States Supreme court Bench than Mr. Justice Gray. He 
had been there almost twenty-one years. His decisions were always 
deliberately prepared, remarkably exact, and, on the whole, he was 
recognized as a judge both of probity and of ability. 


Another resignation from the United States Supreme court Bench 
is to take effect soon, that of Mr. Justice Shiras, of Pennsylvania, who 
will retire in October. The newspapers are already predicting what 
the President will do as to the appointment of his successor. They agree 
that there is some likelihood that the office may be offered to former 
Attorney-General John W. Griggs, of this state, who is at present absent 
in Europe. When Mr. Griggs was a member of President McKinley’s 
Cabinet he proved beyond all question his ability to grapple with the 
gravest of constitutional questions, and were there no written record 
of him, or by him, except his remarkably lucid speech in the Insular 
Tax cases, it would be self-evident to any lawyer that he would be likely 
to make a record if placed upon the Supreme court Bench. Jerseymen 
will be proud if such an event might happen, and we believe there 
would be no dissent on the part of public or press in any part of the 
country. Mr. Griggs happened to be in London during the Coronation, 
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and was one of the few half-dozen Americans who received tickets for 
the royal function at Westminster.. He has also attended some public 
dinners there, which must have proved to him of an intensely interesting 
character. It is repeatedly stated in the public prints that Mr. Griggs 
looks remarkably like Ambassador Choate, and that the two are some- 
times confused by those in London who know either but slightly. 
However this may be, both are brainy men, and either can make an 
offhand speech at a public dinner which will command the attention of 
everybody present. Mr. Griggs went abroad solely upon a pleasure trip, 
but seems to have been taking in many good things incidentally. 


One of the politicai parties of the Fourth Congressional District in 
this state has unanimously nominated ex-Judge William N. Lanning, of 
Trenton, for Congress. It may be that just as good a man will be 
nominated against Judge Lanning, and we can have nothing to say, 
therefore, as to the respective merits of the candidates. But we note 
the subject here to suggest that this is the class of men whom New 
Jersey ought to send to Congress. In former days this was the case. 
The Southards, Daytons, Frelinghuysens, Stocktons, Vrooms, Van 
Dykes; Penningtons, and such as they, made New Jersey’s influence 
felt in the counsels of the nation through many decades. Without dis- 
paragement to anybody else, we are pleased to note that the exalted 
private character, high professional integrity, solid common sense and 
genuine intellectual ability of Judge Lanning should be so appreciated 
by the voters of the state that, henceforth, they will not be satisfied with 
some of the commonplace nominations which are made from time to 
time. The average material of the American Congress is not such as 
to command the admiration of all lovers of their country, and it is time 
to effect a reform. 





It would seem that the efforts of Mr. Justice Fort to enforce the 
law against gamblers in Monmouth county is about to reap results. On 
July 22 the sheriff of the county made a raid on one of the most notorious 
of the gambling resorts, and arrested five men, chief of whom was Phil 
Daly, jr., and the next day the Judge charged the Grand Jury specially 
on the subject. He said: “At the opening of the present term of court, 
buildings at Long Branch formerly used as club houses were licensed as 
hotels. The licenses were applied for by caterers who represented 
themselves and were vouched for by others as being persons never 
identified with gambling places either at Long Bra znch or elsewhere. 
Representations were made to the court—in open court, by reputable 
counsel, who appeared for the applicants—that no gambling would be 
allowed upon the premises if the licenses were granted. Each applicant 
signed and placed upon the files of the court, with his application, a 
statement in writing expressly so agreeing. It would be difficult to give 
stronger assurances than those given to the court, and upon which it 
acted, in licensing these places as public inns. It is alleged, and the 
evidence which the prosecutor will present to you clearly establishes its 
truth, that notwithstanding all this there has been, and is now, gambling 
going on in these places, of the most elaborate character. You have 
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been called at this unusual time in the term to hear the evidence and 
take the necessary action to bring the persons guilty to trial. By indict- 
ment only can the court reach them. The conduct of the proprietors 
of these places is shown to be so reprehensible that it is difficult to 
fittingly characterize it. Where they could possibly have derived assur- 
ance which would justify even an attempt at gambling is inexplicable. 
This court has said over and over again, and so stated when these 
licenses were granted, that no kind of gambling would be tolerated 
within this county, either in the clubs or out of them. In that purpose 
the court is, if possible, still more firm now than ever before. There 
must be no backward step. There will be none. The attempt to carry 
on gambling under the circumstances is in open defiance of the court and 
the law. It is almost impossible to conceive of a case where the law 
could be violated and the court insulted with more brazen insolence.” 
He then specified the places and owners of the clubs which were violating 
the law. One of the first results was that the gamblers left the state 
and set up their establishments at Saratoga, having become convinced, 
no doubt, that it would be idle further to violate the laws of New Jersey. 
In the meantime the parties were indicted by the grand jury and are to 
be brought to trial in Monmouth county. 
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Vv. 
MULTIPLICITY OF JURISDICTION. 


It is a curious circumstance in social development that many archaic 
legal forms survive in this New World long after being discarded in the 
country whence we derived them. Mr. Bryce, in his “American Com- 
monwealth,” notes this circumstance: “Prejudices survive on the shores 
of the Mississippi which Bentham assailed seventy years ago when those 
shores were inhabited by Indians and beavers; and in Chicago, a place 
which living men remember as a lonely swamp, special demurrers, 
replications de injuria and various elaborate formalities of pleading 
which were swept away by the English Common Law Procedure acts of 
1850 and 1852 flourish and abound to this day.’! So, medieval features 
which England developed centuries ago in her judicial system still 
flourish in New Jersey (which Mr. Bryce mentions as “a state curiously 
conservative in some points’), although it is more than a quarter 
century since the mother country abolished them. No English lawyer 
under forty-five years of age knows anything, save as history, of such 
a complicated system of courts as we have, with powers sometimes over- 
lapping, sometimes mutually exclusive of, each other. Among English 
local and inferior tribunals some of this parceling out of juridical power 
survives, but from the system of superior courts it has been entirely 
abolished. For the English judges and lawyers who recast their tangled 
system of ancient courts adopted a principle for their reform, and that 
principle was unity of jurisdiction. There, as here, the state’s power 
to hear and determine the legal! controversies of its citizens had been 
divided among many courts whose respective authorities were in some 


1 Vol. II, Chap. 97, p. 504. 
2 Ibid, p. 501, 
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cases exclusive and in some concurrent. There had been the same 
miscarriage or delay in justice in consequence of mistaking the powers 
of the court; the same congestion of business in one court accompanying 
comparative leisure in another. There had been the same attempts at 
piecemeal reform, tried for more than a quarter century.* There had 
been, at an earlier date, the same apathy in the profession, the same 
insular indifference to that improvement in the administration of justice 
which had been effected elsewhere; in short, the same narrow self- 
satisfaction. But with the growth of the community and its business 
the conditions became intolerable. Agitation and investigation con- 
tinued for many years. The result was the carefully studied plan in the 
report of 1869, made by the judges and lawyers who composed the 
Judicature Commission. The plan was adopted in the Judicature act 
of 1873. The principle and main features of the reform have proved 
satisfactory in twenty-seven years’ experience, although there has been 
much criticism, and some change, of details. To carry out the principle 
of unity of jurisdiction, all the superior courts (except the House of 
Lords and Privy Council) were consolidated into one Supreme court, 
in which was vested the aggregate jurisdiction of them all.° The 
Suprerfie court was divided into two “permanent divisions,” namely, the 
Court of Appeal and the “High court.’”’ The former hears appeals from 
all the divisions of the High court, but for the purpose of finally deter- 
mining any cause brought to it by appeal it has all the jurisdiction of 
those divisions. From its decision an appeal lies to the House of Lords.® 
The High court was divided into three divisions, namely, the Queen’s 
3ench Division, the Chancery Division and the Probate, Divorce and 
Admiralty Division. Each of these divisions has all the powers and 
jurisdiction of the High court, that is, of all the other divisions of the 
High court. But law causes are directed to be assigned to the Queen’s 
3ench, equity causes to the Chancery Division, and other causes to their 
appropriate division, unless there is some reason of convenience or 
justice to the contrary. If a suitor gets into the wrong division, his 
case may be transferred to the proper one, or the court in which he 
begins may hear and decide the cause upon the merits. The High court 
is the one court of general original jurisdiction for England and Wales. 
Any civil case may be brought in it.7. The state’s function of administer- 


8 Report of English Judicature Commission, 1869, and see the history of the previous attempts at 
reform in Finlason’s ‘‘ Exposition of Our Judicial System,” (London. 1877). 

4 The reforms made by the Judicature Acts have, of course, received criticism in plenty. But all 
that I have seen have been directed to details. As said by Lord Chief Justice Coleridge, ‘‘ no man can 
hope to tell without practical experience what will be the real operation of a new Code «f Pro- 
cedure.”’ See his ** Address,’’ 7 N. Y. State Bar Assn. Reports, p. 39. For some of the criticisms sce 
“* Law Courts under the Judicature Acts,’”’ by Lord Justice Bowen, ‘‘Law Quarterly Rev.’’ (1886), p. 1. 
There can be no doubt of the success of the reforms, however, as 8 whole, nor that it is regarded by 
the Bar and the public as agreat advance. I have seen no adverse criticism of the reorganization of 
the system of courts. See, as to that reorganization, Finlason’s book mentioned in the preceding note. 

5 The appellate courts consolidated were, the ‘‘ Court of Appeal in Chancery,” the ‘‘Court of Ap- 
peal in Chancery of the County Palatine of Lancaster,” ‘‘Court of the Lord Warden of the Stan- 
naries,’”’ and the Court of Exchequer Chamber. The jurisdiction of these courts was transferred to 
the new Court of Appeal. The courts of first instance consolidated with the High Court were the Court 
of Queens Bench, Court of Chancery, Court of Common Pleas, Court of Exchequer. High Court of Ad- 
miralty, the Court of Probate, the Court for Divorce and Matrimonial Causes, the London Court of Bank- 
ruptcy. Judicature Act, 1873, sec. 3, 18. By that act the Common Pleas and Exchequer were also 
— P ene of the High Court, but subsequently these Divisions were abolished by Order in 

uncil. 

6 The Judicature Act of 1878 made the Court of Appeal] the final resort and abolished appeals to 
the House of Lords. But before the act took effect there came a change in the political control of the 
administration. Disraeli succeeded Gladstone in 1874, the Judicature Act was suspended till 1875, and 
the eupelnte jurisdiction of the House of Lords was restored. 

7 But if the amount in eontroversy is £100 or under, ry case may be transferred by order of a judge 


to a county court, ‘The County Courts Act,’’ 1888, sec. 65. 
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ing justice in civil causes is centred there subject to app al, and the 
whole power may be wielded by each division of the court. There is no 
possibility of conflicting jurisdiction. The suitor who entets it is safe 
upon that point. 

The commissioners who framed this plan wished to extend the same 
principle of unity of jurisdiction to the inferior county courts and recom- 
mended that they should be made branches of the High court, with unlim- 
ited jurisdiction, but that cases in them should be subject to be transferred 
to the latter on the application of a party or in discretion of the court.® 
But this recommendation was not adopted. 

The county courts as now constituted have civil jurisdiction only. 
It is both legal and equitable, but generally limited in common law 
cases to £50 value, and in equity cases to £500. There are exceptions, 
however, limiting the jurisdiction yet further in some classes of cases 
and enlarging it in others. They try civil cases which here would be 
tried by a justice of the peace or a district court, many cases also that 
would be tried in our county courts, some that would be tried in our 
Supreme court or Court of Chancery, and some (admiralty or bankruptcy) 
that would be tried in our Federal courts. Each county court is held by 
a single judge (a county court judge), who must be a lawyer. He is 
paid a salary of £1,500 and travelling expenses. One judge may hold 
several of these courts in different places. An appeal lies from them to 
the High court. Such is the general system of civil courts. For the 
Courts of Assize, which are held at stated periods in the different 
counties, are nothing more, on the civil side, than our Supreme court 
at circuit. A judge (usually of the Queen’s Bench Division) goes into 
a county three times a year or oftener to try causes pending in that 
division. That is the Court of Assize on the civil side. The same judge 
sits at the same session by virtue of a special commission, regularly 
issued, to try indictments for crimes. That is the Court of Assize on 
the criminal side. His rulings in criminal cases may be reviewed (but 
only by his leave’) on a “case reserved;” that is, a statement of facts 
showing the legal question in dispute, which is then taken to the “Court 
of Crown Cases Reserved.” This latter court consists of any five judges 
of the High court, of whom, however, the Lord Chief Justice must be one 
if he is able to sit. 

The Courts of General Quarter Sessions, held in each county by 
the magistrates (justices of the peace) of the county, for the trial of 
lesser criminal cases, complete the general system of courts other than 
local municipal tribunals.14_ Of these latter there are many; such as the 
Courts of Chaneery of Durham and of Lancaster, the University courts 


8 Report of Judicature Commission, 1869, p. 13. 

9 The ‘‘ Yearly County Court Practice,’’ 1901, p. 28. The county courts system is statutory and 
dates from 1846. It has been built up gradually by a number of statutes which were consolidated into 
the “ County Courts Act’? of 1888. See ‘‘The Yearly County Courts Practice’’ (London, 1901), in 
yy the pmay ey Y on in full with notes and cases. The number of county court judges is stated 

ere (p 6) to > 

10 rite of error may be taken without leave of the triai judge, but only errors in the record can 
be reviewed by these and they are seldom used. 

11 This enumeration of English courts is taken from Mr. Archer M. White’s ‘‘Outlines of Legal 
History ’’ (London, 1895), and articles on the respective courts in the ‘‘ Encyclopedia of the Laws of 
England.’ The statements respecting their jurisdiction are founded on the same authorities and also 
the Judicature Acts and the County Courts Act, 1888, as given in the ‘“‘ Annual Practice,'’ 1901, and the 
‘* Yearly County Courts Practice,’’ 1901. 
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of Oxford and of Cambridge, the Central Criminal court of London, and 
many borough courts, some of which have a very ancient jurisdiction. 

English appeals to the House of Lords lie from the Court of Appeal 
only. In theory they are heard and decided by the whole House. In 
fact they are always heard and decided by six or eight “Law Lords” (or 
a majority of them), consisting of the Lord Chancellor, who is presiding 
officer of the House; four paid “Lords of Appeal in Ordinary,” who are 
lawyers appointed to sit in the House for this purpose, and such “peers 
of Parliament” as are holding or have held the office of Chancellor, paid 
judge of the Judicial Committee of the Privy Council, or judge of one 
of the Superior courts.” 

In comparing the judicial system of England with that of New 
Jersey, we should remember that one of the greatest industrial nations 
of the world is set against a relatively petty community. Their areas 
and populations are as follows: 

Area. Pop. Pop. per Sq. 
(1900). Mile. 
England and Wales ... .58,309 32,091,907 550 
New Jersey ....... ... 8,173 1,883,669 230 

Omitting from the list the Privy Council, whose judicial functions are 
limited to determining appeals from the dependencies of the empire and 
to some ecclesiastical and prize cases,“ the general judicial system of 
England and Wales may be summarized as follows: 

Kinds of No. of 
Name of Court. Civil Courts Held by Courts. Judges. 
Chancellor and four Lords of 
House of Lords. . . . Appeal and other erofico| I 5 
members. 
**SUPREME COURT 


OF JUDICATURE”’ 
CONSISTING OF 


( The Master of the Rolls and 
I. The Court of Appeal . five ‘* Lords Justices of Ap- 
peal.”’ 


II. The High Court, con- 
sisting of 

'°) a. Kings Bench Divis- 
ion. . als 


Chief Justice of England and) 

14 Justices of the High - 
ane Court. 

b. Chancery Division . . Six Justices of the High Court. 


c. Probate, Divorce and ( . Bee os ) 
Admiralty Division. } Two Justices of the High Court. N 





34 


12 ‘* Inferior Cour's,’’ Ency. of Laws of England (1898), Vol. VI, pp. 427, 434. 

13 Appellate Jurisdiction Act, 1876, secs. 5, 6, 14, 25. Although the Lord Chancellor is the ‘ presi- 
dent” of the High Court (he is not, however, a “‘ permanent judge”’ of it, Jud. Act, 1875, sec. 3) and ex- 
officio a member of the Court of Appeal, yet he seldom sits in either. He sits, however, to hear appeals 
in the House of Lords. In the :olume of reports of cases heard in the House of Lords in the year 1901, 
I find only eight members, beside the Chancellor, reported as age viz.: the four Lords of Appeal in 
Ordinary (they are named in the list of the judiciary in *‘Who’s Who,” 1901) and four others who were 
then, I believe, members of the Judicial Committee of the Privy Council. The peers of Parliament 
who are not lawyers are legally entitled to sit and vote in determining these appeals, though they sel- 
dom or never doso now. One such case is mentioned in the ‘‘ Annual Practice ”’ (1901), Vol. II, p. 479. 

14 White, ‘ Outlines Legal History,” p. 3; Ency. of Laws of England, title ‘“ Appeal.” Scotland 
and Ireland have each its own judicial system, distinct from that of England, except that Scotch and 
Irish appeals are heard in the House of Lords. The Court of Appeal sits in two divisions. One hears 
equity Cs the other, appeals in common law cases. 

15 Ibid. The ex-officio members of the Court of Appeal are, the Lord Chancellor, the Lord Chief 
Justice and the President of the Probate Division. White, ‘“‘ Outlines,” etc., P 3. They seldom sit in 
this Court. Ex-Chancellors may also sit if requested by the Lord Chancellor in office, and if they con- 
sent. Judicature Act, 1891. 
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(Held. in each County by 


County Courts 1 ‘County Judges.”’ 


) 
ta 
) 


Criminal Courts Held by 
‘Court for Crown Cases ( Chief Justice of England and’ 
Reserved’. . . . . ( four Justices of High Court. 5 
¢ Held usually by a justice of) 
{High Court in each county. f§ 
Gen’! Quarter Sessions . . Justices of Peace ofeach County. . 


Courts of Assize. . 


With the foregoing compare our judicial system. 


Kinds of 
Names of Courts. Courts of New Jersey Held by Courts. 


The justices of Supreme court | 

Errors and Appeals . . and Chancellor and six spe- 
cial judges. ) 

Chancellor and six Vice Chan- \ 
cellors, 

Chancellor and one Vice | 
Chancellor, called the *‘ Or- 
dinary’’ and ‘* Vice Ordi- 


nary.’’ 


Chancery 


Prerogative 


| 
J 
Supreme 
Supreme court justices, but ex- ) 
Circuit ~ tra Circuit judges in three > 
counties. 
Common Pleas . . . . . One judge in each county. 
Orphans’ ..... . . Judges of Common Pleas. 
Quarter Sessions . . . . Judges of Common Pleas, 
( A justice of Supreme court in) 


Oyer and Terminer {each county. ) 


46 


In the general system we have as many kinds of courts, civil and 
criminal, as England has, and of kinds of civil courts alone we have one 
more. We have forty-six judges (exclusive of justices of the peace and 
district court judges) to administer justice to 1,883,669 people, or one 
judge to 40,949 people. England has ninety-two judges (exclusive of 
local judges) to administer justice to 32,091,907 people, or one judge 
for 348,828 people. No account is taken here of the work done by 
local municipal courts in either country. Many of these in England 
have a larger jurisdiction than is held by corresponding courts here, and 
in so far do more to relieve the superior courts. On the other hand, 
the county courts of England do work which is done here by our city 
district courts and justices of the peace. Judicial statistics are published 
frequently in England, and it is apparent from even a cursory examina- 
tion of them that, in proportion to the number of judges, the courts of 


16 The Kings Bench has a criminal jurisdiction, but it is very seldom exercised. White, “ Out- 
lines,” etc., Chap. I. 
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that country effect a far greater amount of work than ours.’7 No lawyer 
of this state familiar with the English law reports will doubt that the 
work is at least equal to that done by our courts in point of quality. 
Their decisions are constantly cited by our lawyers as high authority. 
Moreover, the work is performed more promptly. Cases are brought 
to trial and disposed of much more speedily there than here. There 
are no arrears of business except in the Court of Appeal.’® That court 
has fallen some ten or twelve months behind its work, but the govern- 
ment lately announced that it had under consideration some measures 
for its relief. In our state, cases can usually be brought to trial or 
argument without much delay, but the time elapsing between trial and 
review in the reviewing courts, and between argument and decision, 
is much longer than it ought to be. A case that is tried in May at 
circuit must wait, in ordinary course, about six months to be reviewed. 
Then usually three months more elapse before the court above will render 
a decision. In England the review follows within a very short time 
upon the trial, and the decisions of all the courts are usually announced 
immediately after the argument. In our Court of Chancery the matter 
is far worse than in our law courts. At this end of the state a case 
ready for trial must, in ordinary course, wait two or three months for 
its turn. After being tried, although the decision is in many cases ren- 
dered immediately, yet it often happens that the parties wait a year or 
more for the decision. These delays are not due to lack of industry 
on the part of the able and hard-working judges who fill that Bench. 
To what are they due? How does it happen that in a rich industrial 
country, having a population eighteen times more numerous than ours, 
a like system of law can be administered, at least as well as it is admin- 
istered here, with greater promptness and by relatively fewer courts 
and judges? It is easy to find out how this happens. Is it worth while 
to inquire? 

The Province of Ontario, like most of the other self-governing 
colonies, adopted the reforms of the English Judicature acts. The 
provincial system of courts closely resembles that of England. There 


11 See articles on ‘“ Civil Judicial Statistics.” Law Mag. Rev., 1898-1899 and 1900-1901. The cases 
disposed of by the county courts each year numbers nearly 400,000, most of which are heard by the 
“ registrars,’’ and not by the judges. Of course — a hay A small proportion of these are litigated. 
The number of cases and matters set down for hearing in the Court of Appeal and all the Divisions of 
the High Court at the opening of ‘‘ Hilary Sittings ’’ in January, 1901, aggregated 1645. They were 
distributed as follows: 


Chancery Division 361 
Queens Bench Division, Cases for Trial 

Cases for Argument 

Cases for Bankruptcy Appeals om 


Probate, Divorce and Admiralty Division 281 


1326 
Court of Appeal 319 


1645 

* The Law Journal] ”’ (London), Jan. 13, 1901, p.17._ There are four Sittings yearly. 

18 **Ounly in the Court of Appeal do arrears continue to exist.” Ibid, p. 17. See also upon the 
subject of arrears in the Court of Appeal, the same journal for May 31, 1902, ani ‘‘ The Law Times” of 
the same date. In 1883 Lord Chief Justice Coleridge said, in comparing the English procedure with 
that of New York, that ‘‘ with our fewer judges we dispose, and dispose without serious arrears, of a 
be rt d sufficient and satisfactory number of cases.”” Address to N. Y. State Bar Assn., Vol. VII. Reports 
of that Assn., p. 89. But in 1886 Lord Justice Bowen complains of the arrears, in the article above men- 
tioned, Law Quarterly (1886), p. 1. 

The administration of justice is much more Spenstve in England than in New Jersey. Both 
er salaries and legal costs are far higher; and, in the Superior Courts, each case must have at 
east two lawyers, a solicitor and a counsel. 
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‘is a “Supreme Court of Judicature,” consisting of two “permanent 
divisions,” one of which is the Court of Appeal, held by five judges; the 
other is the “High court,” consisting of three divisions, viz.: the King’s 
Bench (three judges), the Chancery (four judges) and the Common 
Pleas (three judges). In all, there are fifteen judges. The powers and 
jurisdiction of these courts respectively is substantially the same as 
the English Court of Appeal and High court. An appeal lies from them 
in certain cases to the Supreme court of Canada, and appeals may also 
be taken in certain cases to the Privy Council in England. Besides the ~ 
foregoing, there are Courts of Assize, county courts, surrogates’ courts 
and other inferior courts. The system of procedure is similar to the 
English and incomparably superior to ours.’® 

The difference between the judicial systems thus described and ours 
is not merely a difference in form. It is also a difference in principle; 
the difference between unity and multiplicity of jurisdiction. A pitfall 
for suitors lurks in every exclusive division of that power. In a certain 
measure such divisions are necessary, but in New Jersey they are carried 
far beyond the requirements of any useful purpose. The case of Collins 
v. Kellar (58 N. J. Law, p. 429), is an illustration of the danger to 
suitors that results from the parceling out of jurisdiction between the 
courts of law. The report of the case shows that John cut down and 
carried away nine trees which Louis said stood on his (Louis’) land. 
Thereupon Louis sued John for damages in the Circuit court, which 
had jurisdiction of such controversies. By consent, apparently, the 
parties, before trial, transferred the cause to the Common Pleas, but did 
not file a written order of the judge directing the transfer to be made. 
On the trial in the latter court, John disputed Louis’ title to the land, 
but the judge, deciding that it belonged to Louis, gave judgment for 
him. Then the Supreme court, without venturing an opinion upon 
the merits of the controversy, reversed the judgment and set the parties 
back where they were before the trial, upon the ground that the Common 
Pleas had no power to decide a dispute of title to land, though the Circuit 
court had; and also on the further ground that the Pleas had no 
jurisdiction of the case without an order of transfer—a defect which 
even the consent of the parties could not cure. The value of the 
trees (the damages) was found by the Common Pleas court to be 
250.00. The time elapsing between the trial in the Common Pleas 
and the decision in the Supreme court was about one year and 
seven months.2” In the same year in which that case was decided 
another decision of like import was rendered (Coles v. Baptist Church, 
59 N. J. Law 311) upon a mechanic’s lien claimed by a suitor 
for work done or material supplied upon a church building. His suit 
in the Circuit court was transferred to the Common Pleas, where he 
recovered judgment upon his claim. But the judgment was reversed by 
the Supreme court upon the ground that the Common Pleas had no juris- 
diction over mechanics’ lien cases, that power being vested exclusively in 
the Circuit courts. In England or Ontario such failures or delays of 


ture Act’ (Toronto, 1898); Robertson’s ‘‘ County Courts Act’’ (Toronto, 1898.) 
20 I obtained from the record tose facts stated respecting the case which do not appear in the 


report. 
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justice would be impossible in the superior courts of original jurisdiction, 
because all have the same power. If a case be brought in a county 
court of Ontario over which the court for any reason has not jurisdic- 
tion, the suit is transferred in its pending stage to the superior court.”! 
In New Jersey it would be dismissed at the cost of the plaintiff, and he 


would have to begin anew. 
CHARLES H. HARTSHORNE. 
Jersey City, August, 1902. 





DICKERSON v. NORTH JERSEY ST. RY. CO. 


(New Jersey Supreme Court, June 9, 1902). 


Verdict — Setting aside—In- _ setting aside the verdict, where the 
capacity of juror.—1. That one of _ right of challenge existed. 2. The 
the jurors in the trial of a cause only remedy is by challenge, and it 
does not understand the English is immaterial whether the incapac- 
language is no legal ground for ity of the juror was known or not. 


CaSe certified from circuit court, Essex county. 


Action by Bailey Dickerson, by his next friend, against the North 
Jersey Street Railway Company. Verdict for plaintiff, and case certified. 


Argued February term, 1902, before the Chief Justice and Van 
Syckel, Garrison and Garretson, JJ. 


Mr. Malcolm MacLear for plaintiff. 
Mr. George T. Werts for defendant. 


VAN SYCKEL, J.: The plaintiff, an infant about three years and 
nine months old, was run over by the car of the defendant company. 
This suit is brought to recover compensation for the injury received 
by him. After the jury had retired to deliberate upon their verdict, 
it was ascertained that one of the jurors did not understand the English 
language. It is admitted that the juror had not been examined by 
counsel on either side, that they were ignorant of his deficiency in this 
respect, and that he was not challenged, although the right to challenge 
by either party was not exhausted. The trial resulted in a verdict for 
the plaintiff for $5,000. 

Four questions are certified for the advisory opinion of this court: 
(1) Whether the motion of the defendant to set aside said verdict because 
of such inability of said juror should be granted; (2) whether the motion 
to nonsuit the plaintiff made by and on behalf of the defendant should 
have been granted; (3) whether the motion to direct a verdict for the 
defendant should have been granted; (4) whether the refusal to grant 
said motions, or any of them, was error for which the said verdict should 
be set aside. 

First, as to the disqualified juror: In Rex v. Sutton, 8 Barn. & C. 
417, which was a trial on an indictment for conspiracy, Lord Chief 
Justice Tenterden, in delivering the opinion of the court, said: “Now, I 
am not aware that a new trial has ever been granted on the ground that 
a juror was liable to be challenged, if the party had an opportunity of 


7 “a1 Robertson’s ** County Courts Act,” p. 78, Sec. 24 and 30-34. 





DICKERSON V. NORTH JERSEY ST. RY. CO. 267 


making a challenge.” In U. S. v. Baker, 3 Ben. 68, Fed. Cas. 14,499, 
which was a criminal case, the court refused to set aside a verdict 
because one of the jurors was deaf. In State v. Nadigan, a Minnesota 
case, reported in 59 N. W. 490, the trial was for perjury, in which one 
of the jurors did not understand the English language. The motion 
for a new trial was denied on the ground that the moving party had 
an opportunity to challenge. In Wassum v. Feeney, 121 Mass. 93, 23 
Am. Rep. 258, the application for a new trial was refused. Chief Justice - 
Gray delivered the opinion of the court, saying: “When a party has 
had an opportunity of challenge, no disqualification of a juror entitles 
him to a new trial after verdict. This rule has been applied in a 
capital case.” In Kohl v. Lehlback, 160 U. S. 293, 16 Sup. Ct. 304, 40 
L. Ed. 432, which was the case of an alien juror, Chief Justice Fuller 
delivered the opinion of the court, denying a new trial. He cited with 
approbation the declaration of Chief Justice Gray in Wassum v. Feeney, 
supra, and said that the great weight of authority is to the same effect. 
In State v. Pickett (lowa), 73 N. W. 346, 39 L. R. A. 302, In re Chelsea 
Waterworks Co. (Ex parte Phillips), 10 Exch. 730, and many other 
cases, the courts have held that the only remedy is the right to chal- 
lenge provided by statute. If the inability of a juror to understand the 
English language is good cause for setting aside a verdict, the same 
rule must be applied where a juror is illiterate and unable to comprehend 
the meaning of expert evidence or technical terms used by witnesses 
during the progress of the trial. Although there are some cases which 
support a contrary rule, we are of the opinion that, both upon reason 
and authority, the application to set aside the verdict on this ground 
should be denied. 

As to the motions to nonsuit and direct a verdict for the defendant, 
we think there was some evidence of negligence on the part of the 
defendant which it was necessary to submit to the jury. It was not so 
clearly a law question that the court could take the case from the jury. 
These motions were properly denied. 

Whether the verdict is against the clear weight of evidence is a 
question to be determined by the trial court, if an application is there 
made for a new trial on that account. 

The circuit court should be advised that each of the questions 
certified is answered in the negative. 





An insolvent corporation is held, in National Wall Paper Co. v. 
Columbia Nat. Bank (Neb.), 56 L. R. A. 121, to have no right to give 
preference to a debt due from it on which the officers and directors are 
bound as sureties. 





A plan of a building and loan association by which a borrower is 
required to bid shares of its stock as a premium for a loan, upon which 
he is required to pay the dues the same as on the stock which represents 
his loan, which dues inure to the benefit of the association, is held in 
Pacific States Sav. L. and B. Co. v. Hill (Or)., 56 L. R. A. 168, to bea 
mere device to cover usury and if, when added to the regular interest 
charge, the aggregate is usurious, the contract is held to be unenforce- 
able. 
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C. B. SMITH & CO. v. STATE (HOLSHAUER, PROSECUTOR). 


(New Jersey Supreme Court, June 9, 1902). 


Certiorari—Costs—Discretion of 
court.—1. The ninety-fourth sec- 
tion of “An act concerning dis- 
trict courts” (Revision 1898, P. L. 
1898, p. 556), allowing the prose- 
cutor costs on reversal of the judg- 
ment below, has application only 
to writs of certiorari in cases 
where the district court has no 
jurisdiction. In cases where the 
eighty-ninth section, as amended 
by the sixth section of the act of 
1899 (P. L. 1899, p. 552), provided 
for an appeal to the circuit court, 
a certiorari is not authorized by the 
act. 2° This result is not altered 
by the decision in Green v. Heri- 


provisions of the act relating to 
appeals to the circuit court. Writs 
of certiorari to bring up causes 
formerly subject to such appeal are 
now issued out of the Supreme 
court, not by virtue of the District 
Court act, but by virtue of its 
appellate jurisdiction at common 
law, and its right thereunder to 
exercise supervision over the pro- 
ceedings of inferior courts. 3. In 
the latter cases the question of 
costs is regulated by section 8 of 
the Certiorari act (1 Gen. St., p. 
368), which empowers the court on 
the hearing, in its discretion, to 


give judgment for costs in favor 


tage, 64 N. J. Law 567, 46 Atl. 
of either party. 


634, declaring unconstitutional the 
Rule made 


Motion to vacate judgment for costs in certiorari. 


absolute. 

For former opinion see 50 Atl. 683. 

Argued February term, 1902, before Fort, Pitney and Hendrick- 
son, JJ. 


Mr. Chauncey G. Parker for the motion. 
Mr. Frank E. Bradner opposed. 


HENDRICKSON, J.: This motion arises upon the question of 
costs upon a reversal of a judgment of the First district court of the 
city of Newark, brought up by certiorari. This court, at its November 
term, 1901, after a hearing, reversed the judgment below for error in 
the judge’s charge to the jury. The judgment, therefore, was not final 
in its nature, but remanded the record so that a new trial might be had. 
The opinion, which may be found in 50 Atl. 683, is silent as to costs. 
The prosecutor, relying on section 94 of “An act concerning district 
courts” (Revision 1898, P. L. 1898, p. 556), entered his judgment for 
reversal, with costs, including expenses of printing, amounting in all 
to about $150.00, without further order of the court thereon. The 
expense of the printing of the proceedings and evidence at the trial, as 
taken down by the stenographer, constitutes a large item in the taxed 
bill of costs. Whether it was brought up in response to an order of 
the court, so as to become properly a part of the state of the case for 
which the expense of printing became properly taxable as part of the 
costs under the eighty-third rule of the court (Printed Rules 1900, p. 
32), is a question not raised upon the argument, and we have not looked 
into it. 
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In support of the motion the chief contention is that the allowance 
of costs to the prosecutor on reversal, under the ninety-fourth section of 
the District Court act, before referred to, is confined to cases where 
the question brought up by certiorari was one as to the jurisdiction 
of the district court. If such is the correct view, the case in hand not 
being of that character, this motion must avail. The District Court 
act of 1877 (1 Gen. St., p. 1214, Sec. 90) expressly denied costs to 
plaintiff in certiorari on reversal. The case of Seabury v. Bolles, 52 N. 
J. Law 413, 21 Atl. 952, 11 L. R. A. 136, in the Court of Errors, is an 
adjudication in support of that statute. But since this statute was 
expressly repealed by chapter 229, Laws 1898 (P. L. 1898, p. 638, Par. 4), 
the only statute prior to the one now in controversy bearing upon this 
subject is the Certiorari act of 1874 (1 Gen. St., p. 368), section 8 of 
which empowers this court, on the hearing of any certiorari, in its 
discretion to give judgment for costs in favor of either party. ‘That this 
section would, in the absence of other legislation to the contrary, apply 
to a certiorari bringing up a judgment of the district court, is made 
quite plain by a construction put upon it by the Court of Errors in 
Smith v. Ocean Castle, 59 N. J. Law 198, 35 Atl. 917. Recurring to 
the question now before us, we think the certiorari issued in the present 
case brings up a judgment where the district court admittedly had 
jurisdiction, and therefore was not issued by virtue of section 89 of the 
act of 1898, as amended, which was necessary, under the terms of section 
94 of the act, in order for the prosecutor to avail himself of the terms 
of that act granting costs in this court in case of reversal. The prose- 
cutor contends that, since the provisions of this act relating to appeals 
to the circuit could have been heldto be unconstitutional in Green v. 
Heritage, 64 N. J. Law 567, 46 Atl. 634, and thereby practically 
eliminated from the act, the purview of section 94 in legislative contem- 
plation is broadened so as to embrace within it authority to issue writs 
of certiorari in cases other than such as are not within the jurisdiction 
of the district court. But a reference to the opinion in Green v. 
Heritage, supra, will show that the prosecutor’s writ issued, not by 
virtue of the statute in question, but by virtue of the appellate 
and extraordinary jurisdiction of the Supreme court, derived from 
the common law, to supervise the proceedings of inferior courts. 
In seeking the legislative intent as expressed in section 89, as 
amended, we are not permitted to disregard the part of the act thus 
declared to be unconstitutional, but must construe the whole of the 
act together. Upon another principle the construction contended for 
by the prosecutor should not be adopted. To do so would be to create 
a liability which did not exist at common law nor by statutory provision; 
and statutes, when of this character, are to be construed strictly. 23 
Am. & Eng. Enc. Law, 401, and cases cited. Our conclusion is that 
the prosecutor was not entitled to costs under the District Court act 
of 1898. And under section 8 of the Certiorari act, supra, the allowing 
of costs was in the discretion of the court. This judgment for costs 
was entered without the authority of the court. We think the case is 
one where the court, in the exercise of its discretion, might properly 
refuse to allow costs. It is not a final judgment. It is only reversed 
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in order that a new trial may be had. Under such circumstances the 
judicial policy of our courts has been to reverse without costs. Railroad 


Co. v. McFarland, 44 N. J. Law 674. 
The motion to set aside the judgment for costs is allowed. The 


rule is made absolute, but without costs. 





NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions.) 


Board of education—School furniture—Contracts.—1. A board of 
ed ‘ucation organized under “An act to establish a system of public instruc- 
tion” (Revision of 1900), P. L. 1900, p. 192, in seeking proposals for a 
contract to supply school furniture, may lawfuily delegate to a committee 
of its body the duty of preparing and submitting the specifications for 
such purpose, and of conducting negotiations for the contract, provided 
the proposals and the result of the negotiations are first reported to, and 
considered by, the board before final action in awarding the contract. 
~. When municipal corporations are acting within the power and discre- 
tion vested in them by the legislature, the courts cannot interfere unless 
fraud is shown, or the power or discretion is being manifestly abused to 
the injury or oppression of the citizen. 3. Where the statute does not 
require a municipal body to invite proposals and award its contract for 
the purchase of supplies to the lowest bidder, it may, after inviting and 
receiving proposals, act independently of them in awarding the contract, 


provided its power to do so is exercised bona fide, and with reasonable 
discretion, having regard to the public good. State (Kraft, Prosecutor) 
v. Board of Education of Weehawken Tp. (Mr. J. Emil Walscheid for 
prosecutor. Mr. J. H. Bonn for defendant board of education of Wee- 
hawken Tp. Mr. Albert Leuly for defendant, George V. Denzer). 
Argued before Dixon and Hendrickson, JJ. Opinion by HENDRICK- 
SON, J., February 24, 1902. 


Councilmen—Term of office—Qualification of successor.—1. Under 
the revised borough act (P. L. 1897, p. 285, Secs. 4, 8), providing that 
the councilmen shall hold office for the term of three years and until 
their successors shall have qualified by filing an official oath, where it 
happens that the terms of two councilmen expire simultaneously, and 
two new members have been elected to fill these vacancies, the filing of 
the official oath by one of the new councilmen terminates the office of 
both the old members, neither of the latter being in a position to say 
that it is his successor who has not qualified. The doctrine of Kilburn 
v. Conlan, 29 Atl. 162, 56 N. J. Law 349, applies. Under the revised 
borough act (P. L. 1897, p. 285, Secs. 3, 23, 26), — appointment of 
one to the office of common councilman to fill a vacancy requires not 
only a nomination by the mayor but the affirmative vote of a majority of 
the whole council; the mayor having no vote thereon except to give a 
casting vote in case of a tie. 38. One who is acting as a councilman de 
facto, and not de jure, cannot by his own vote, upon his own appoint- 
ment, confer upon himself a de jure title to the appointive office. State 
ex rel. Armstrong v. Whitehead. (Mr. Alan H. Strong for the relator. 
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Mr. Allan L. McDermott for defendant). Argued before Gummere, C. 
J., and Garrison, Collins and Pitney, JJ. Opinion by PITNEY, J., 
February 24, 1902. 


Town treasurer—Term of office—Election.—1. The town of Kearny 
was incorporated in 1899 by acceptance of the general act for the forma- 
tion, establishment and government of towns (P. L. 1895, p. 218; 3 Gen. 
St., p. 3525), and the supplements thereto, including a supplement (P. L. 
1898, p. 37) which subjects all towns so incorporated to the provisions 
of the act of 1895 and of “other general laws for the government of towns.” 
Such acceptance was sanctioned by an act of the legislature (P. L. 1898, 
p. 150) approved after the supplement of 1898 took effect. Among the 
“general laws for the government of towns” then in force was an act 
(P. L. 1897, p. 149) providing a term of three years for the town treasurer 
“elected” in the towns of this state. After the incorporation of Kearny, 
relator was chosen town treasurer by the affirmative votes of all the 
members of the town council, to take office June 1, 1899. Held, that 
relator is entitled to a three-years term of office. 2. Discussion of the 
meaning of the terms “appointed” and “elected,” as employed in the 
general act relative to towns (P. L. 1895, p. 218; 3 Gen. St., p. 3525) and 
in the act of 1897 (P. L. 1897, p. 149). State ex rel. Reid v. Gorsuch. 
(Mr. William Leslie Edwards for relator. Mr. Joseph Parker, jr., for 
defendant). Argued before Gummere, C. J., and Garrison, Collins and 
Pitney, JJ. Opinion by PITNEY, J., February 24, 1902. 


Municipal corporations—Purchase of school site—Certiorari—Union 
labor.—1. The proceedings of a municipal corporation with reference 
to the purchase of a site for the erection of a public school building 
thereon will not be set aside because not in accordance with the pro- 
visions of “An act to establish a system of public instruction” (Revision 
of 1900) P. L. 1900, p. 192, that act having been declared to be uncon- 
stitutional. 2. Where a prosecutcr who seeks to set aside the proceed- 
ings of a municipality in purchasing lands has delayed suing out his 
writ of certiorari nearly a year after the resolution to purchase was 
passed, and more than eight months after the money was actually 
expended for the purchase, he is in laches, and the court will not consider 
the objections. 3. Where no statute requires a municipai board to 
advertise for proposals for doing work, such board may make such con- 
tracts without advertising, and if it does advertise, reserving a right 
to reject any or all bids, it may enter into any contract it deems best 
for the interests of the municipality, without reference to the advertise- 
ment. 4. If the advertisement for bids by a municipal body to do work, 
which that body is not required by law to advertise for, reserves the right 
to reject any or all proposals, and contains a clause that none but union 
labor shall be employed, a contract entered into not in accordance with 
the advertisement, and not containing that clause, will not thereby be 
vitiated. 5. Where a municipal body has by law discretion in awarding 
contracts such contracts will not be set aside unless it appears that there 
is fraud or a palpable abuse of that discretion. Coward v. Mayor, Etc., 
of City of Bayonne; Moore v. Same. (Mr, De Witt Van Buskirk for 
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prosecutors. Mr. James Benny for defendants). Argued before Van 
Syckel, Fort and Garretson, JJ. Opinion by GARRETSON, J., Feb- 
ruary 24, 1902. 


Violation of ordinance—Evidence—Review.—1. The limit of this 
court’s jurisdiction, in the exercise of its superintending power over the 
proceedings of infericr tribunals, is to see that they do not exceed their 
jurisdiction, nor violate legal principles in adjudicating upon individual 
rights. 2. Under this limitation this court will not review the facts to 
determine on which side the weight of evidence lies. It can only look 
at the facts certified to see if there were sufficient legal evidence to sustain 
the adjudication. 3. A conviction before the recorder of Atlantic City 
for violation of an ordinance fixing the fees for mercantile licenses held 
to be warranted by the evidence. City of Atlantic City v. State (Gold- 
stein, Prosecutor). (Mr. William L. Garrison for the prosecutor. 
Messrs. Godfrey & Godfrey for defendant). Argued before Dixon and 
Hendrickson, JJ. Opinion by HENDRICKSON, J., February 24, 1902. 


Execution—Supplementary proceedings—Salary of public officer.— 
1. The“powers given by the supplement to the Execution act, approved 
March 22, 1901 (P. L., p. 372), are conferred upon judges of the district 
courts. 2. The provisions of the supplement authorizing a judge to 
require a debtor to apply part of his “income” to the payment of his 
debts do not reach the unearned salary or remuneration of a debtor for 
official service due to the public. Spencer v. State (Morris, Prosecutor). 
(Mr. Henry Hahn for prosecutor. Messrs. Benjamin & Benjamin for 
defendant). Argued before Hendrickson and Dixon, JJ. Opinion by 
DIXON, J., February 24, 1902. 


Municipal corporations—Public improvements—Control by courts. 
—The court will not interfere with the action of a municipal corporation 
in a matter which is committed to its discretion, so long as it acts honestly 
and within the limits of its power. State (Suburban Land and Improve- 
ment Co., Prosecutors) v. Mayor, Etc., of Borough of Vailsburg. (Mr. 
Elwood C. Harris for the prosecutors. Mr. Herbert Boggs and Mr. J. 
Randolph Woodruff for defendants). Argued before Van Syckel, Fort 
and Garretson, JJ. Opinion by GARRETSON, J., February 24, 1902. 


Eininent domain—Telegraph poles—Procedure—Petition.—1. The 
act of March 19, 1900 (P. L. 1900, p. 74), amending section 8 of the 
Telegraph Companies’ act of April 9, 1875 (Gen. St., p. 3457), does not 
impair the power granted by the act of March 11, 1880 (P. L. 1880, p. 
201), to acquire by condemnation the right to use public roads for poles 
and wires, in cases where the owner of the soil refuses to consent to such 
use. 2. The act of March 20, 1900 (P. L. 1900, p. 79), designates the 
procedure to be followed in such condemnation. 3. In such procedure 
the petition need not be authenticated by the corporate seal, nor need an 
effort be made to obtain the consent of a mortgagee of the soil, when the 
owner refuses to consent. State (Coles, Prosecutor) v. Midland Tele- 
phone and Telegraph Co. (Mr. E. A. Armstrong for prosecutor. Mr. 
D. J. Pancoast for defendant). Argued before Hendrickson and Dixon, 
JJ. Opinion by DIXON, J., February 24, 1902. 





NEW JERSEY SUPREME COURT. 273 


Cemetery—Location—Application to state board.—1. Under section 
G of the supplement of 1885 to the Cemetery act (P. L. 1885, p. 165), if 
the municipal authorities consent, and the local board of health refuses 
to grant permission to the location of a cemetery within the municipality, 
this is a refusal to grant consent, within the meaning of the act, and appli- 
cation may be made to the state board of health to reverse such action of 
the local authorities. 2. In hearing an application to locate a cemetery 
under the above provision, the state board of health acts judicially, and 
persons interested have a right to be heard before that board. State 
(Dodd et al., Prosecutors) v. State Board of Health. (Mr. Robert H. 
McCarter for prosecutors. Mr. Halsey M. Barrett for defendants). 
Argued before Van Syckel, Fort and Garretson, JJ. Opinion by GAR- 
RETSON, J., February 24, 1902. 


Municipal ordinance—Penalty—Obstruction of highway.—1. Under 
the charter of Atlantic City (P. L. 1866, p. 314) the council may legally 
enact a maximum penalty (within the limits of the charter) for the viola- 
tion of municipal ordinances, and thus permit the trial court to exercise 
its discretion in adjusting the penalty to the particular case proved. 
2. A complaint that the accused obstructed a highway by leaving his 
wagon standing there when not in use, and interfered with public travel 
thereon, charges but a single offense; the obstruction and interference 
being only the effects of the position of the wagon. City of Atlantic City 
v. State (Crandol, Prosecutor). (Mr. William I. Garrison for prosecutor. 
Messrs. Godfrey & Godfrey for defendant). Argued before Hendrickson 
and Dixon, JJ. Opinion by DIXON, J., February 24, 1902. 


Municipal corporation—Action—Default judgment.—1. Service of 
summons on the clerk and the three members of council of Cape May 
Point is sufficient service, there being no mayor, the service being made 
fifteen days before the return day, in accordance with the common law 
practice. 2. By service of a copy of the declaration upon the same 
officers, the plaintiff was entitled to enter judgment by default after the 
lapse of thirty days. Cooper v. Mayor, Etc., of Cape May Point. (Mr. 
Norman Grey for plaintiff. Mr. D. J. Pancoast for defendant). Argued 
before Van Syckel, Fort and Garretson, JJ. Opinion by VAN SYCKEL, 
J., February 24, 1902. 


Constitutional law—Special legislation.—1. Municipalities “having a 
special charter” or “governed by a special act of incorporation” do not 
constitute a class for which exclusive legislation is constitutional. 2. 
Goldberg v. Dorland, 28 Atl. 599, 56 N. J. Law 364, followed. State ex 
rel. Grey, Atty. Gen., v. Member at Large and Town Council of Town of 
Union. (Messrs. Hudspeth & Puster and Mr. Horace L. Allen for 
relator. Mr. Frederick Frambach for defendant). Argued before Gum- 
mere, C. J., and Garrison, Collins and Pitney, JJ. Opinion by GAR- 


RISON, J., February 24, 1902. 


Mortgage in good faith—Tax lien—Adjustment of taxes.—1. Under 
section 15 of the Tax act of March 14, 1879 (Gen. St., p. 3353), a person 
must have become a purchaser or mortgagee without notice in order to 
be a purchaser or mortgagee in good faith. 2. One who becomes a 
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purchaser or mortgagee of land in this state is chargeable with notice 
that, under our General Statutes, taxes are levied upon real estate 
annually, and become a paramount lien thereon on the twentieth day of 
December next after the levy, and continue to be so, against even 
purchasers and mortgagees, until at least the first day of February in the 
following year. 3. One who becomes a purchaser or mortgagee of land 
in this state prior to the first day of February in any year cannot be a 
purchaser or mortgagee in good faith, as against taxes levied thereon in 
the preceding year, or as against taxes afterwards levied thereon. 4. As 
against one who becomes a purchaser or mortgagee of lands in this state 
after the first day of February in any year, without notice that taxes levied 
on the land in previous years were unpaid, such taxes have ceased to be 
a lien, unless the provisions of section 13 of said Tax act of 1879 have been 
complied with. 5. The provisions of sections 13 and 15 of the Tax act 
of 1879 are implied in section 45 of the Borough act of 1897 (P. L. 1897, 
p. 285). 6. Proceedings under the act of May 18, 1898 (P. L. 1898, p. 
442), for the adjustment of taxes, etc., do not affect the title of any 
purchaser or mortgagee whose purchase or mortgage was made after the 
lien of such taxes had expired as against him, pursuant to section 15 of 
the said tax act of 1879. State (Robinson, Prosecutor) v. Hulick, Col- 
lector. (Mr. Frank P. McDermott for prosecutor. Mr. Halsted H. 
Wainwright for defendant). Argued before Hendrickson and Dixon, JJ. 
Opinion by DIXON, J., February 24, 1902. 


Breach of warranty—Easement—Dedication—Pleading.—In the 


declaration, in a suit for breach of warranty of title of land conveyed to 
the grantor of the plaintiffs, it was averred that the defendant had 
dedicated to public use, as a park, a part of the land described in the 
deed, including that afterwards attempted to be conveyed to the plaintiffs 
by the grantee, and that the plaintiffs, for that reason, had been ousted 
from an exclusive possession. A map was referred to in the first deed, 
but profert thereof was not made. On a map annexed to the second 
deed no evidence of such dedication appeared. On demurrer to this 
declaration, interposed on the ground that a dedication by defendant’s 
map worked an apparent easement that must be taken as excepted from 
the conveyance. Held: (1) That the map was not before the court, and 
that the failure to produce it was cured by the averments necessarily 
admitted by the demurrer; (2) That the averment of dedication must be 
met by a traverse or by confession and avoidance. De Long v. Spring 
Lake Beach Imp. Co. (Mr. B. F. Haywood Shreve and Mr. Thomas E. 
French for plaintiffs. Mr. Joseph H. Gaskill and Mr. Nelson Burr 
Gaskill for defendant). Argued before the Chief Justice and Garrison, 
Collins and Pitney, JJ. Opinion by COLLINS, J., February 24, 1902. 


Penal statutes—Effect—Gaming—Res judicata.—1. Penal statutes 
of one state can have no operation in another. They are strictly local in 
their effect. 2. A statute which gives a remedy for an injury against 
him by whom it is committed to the person injured, and to him alone, 
and limits the recovery to the mere amount of the loss sustained, belongs 
to the class of remedial statutes. 3. The New York statute against 
gaming, like our own, is a remedial statute, giving a right of action both 
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against the stakeholder and the principal to whom he pays the money. 
A judgment in New York against the stakeholder, which is unsatisfied, 
is no bar to a suit in this state against the principal. Kennealy v. State 
(Leary, Prosecutor). (Mr. Horace L. Allen for plaintiff. Mr. M. T. 
Rosenberg for defendant). Argued before Van Syckel, Fort and Garret- 
son, JJ. Opinion by VAN SYCKEL, J., February 24, 1902. 


Fraudulent representations—Rescission of contract—Action in 
assumpsit.—Where a party has been induced by fraudulent representa- 
tions to enter into a written contract, and has paid money upon it, he 
may maintain an action for deceit against the party guilty of the fraud, 
or, after rescinding the contract, he may recover in an action of assumpsit 
what he has paid upon it, but the rescission must be before suit brought. 
Haurahan vy. State ex rel. National Building, Loan and Provident Ass’n. 
(Mr. Frank Bergen for plaintiff. Mr. Howard Hayes for defendant). 
Argued before Van Syckel, Fort and Garretson, JJ. Opinion by VAN 
SYCKEL, J., February 24, 1902. 


Towns—Construction of sewers—Cost—Assessment.—1. Under the 
Voorhees act for the formation of town governments (P. L. 1895, p. 
218), and its supplements, towns may construct sewers within their terri- 
torial limits, and also in the adjoining municipalities, to secure an outlet 
for their sewage. 2. The cost of the entire system, may, under existing 
legislation, be assessed upon lands with the town constructing the system 
of sewers, provided the assessment does not exceed the benefit conferred, 
and is in proportion thereto. 3. The Voorhees act and the supplements 
thereto are constitutional, although they do not pertain to towns incor- 
porated by special law before the adoption of the constitutional amend- 
ments. 4. The town council is authorized to receive the report of the 
commissioners and confirm the assessment. 5. The act of 1897 (P. L. 
1897, p. 246) is constitutional, and applies to towns incorporated under 
the Voorhees act, as well as to all other towns. 6. The report of com- 
missioners may be amended under the act of February 24, 1876 (Gen. St., 
p. 369). State (Butler, Prosecutor) v. Town of Montclair. (Mr. James 
M. Trimble and Mr. Edward M. Colie for prosecutor. Mr. Ewin G. 
Adams and Mr. Joseph Coult for defendant). Argued before Van Syckel, 
Fort and Garretson, JJ. Opinion by VAN SYCKEL, J., February 24, 
1902. 


Bankruptcy—Discharge—Judgment on money counts—Fraudulent 
conveyance.—1. A judgment recovered on the common money counts is 
not excepted from the operation of a discharge in bankruptcy under 
section 17 of the United States Bankrupt act of July 1, 1898, as a judg- 
ment in an action for fraud. 2. On the discharge in bankruptcy of a 
debtor against whom a judgment was, before the discharge, recovered 
for a debt that is within the operation of the discharge, execution of 
the judgment by the creditor should be perpetually stayed. 3. After the 
debtor has been discharged in bankruptcy the creditor cannot use such 
a judgment to set aside as fraudulent against him a conveyance made by 
the debtor of his property, since the right to avoid such conveyance and 
recover the property so transferred is vested in the trustee in bankruptcy 
by section 70 of the Bankrupt act. Barnes Mfg. Co. v. Norden. (Mr. 
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Joseph Anderson for plaintiff. Mr. J. Emil Walscheid for defendant). 
Argued before Hendrickson and Dixon, JJ. Opinion by DIXON, J., 
February 24, 1902. 


Money had and received—Defense—Pleading—Amendment.—1. 
One who extorts money from another cannot set up in defense to a suit 
for the money extorted that he acted as agent, and has paid over the 
money to his principal. 2. In such case action for money had and 
received will lie. 3. The district court has the power of amendment as 
fully as the higher courts. Bocchino v. State (Cook, Prosecutor). (Mr. 
Harry F. Barrell for prosecutor. Mr. Algernon F. Sweeney for defend- 
ant). Argued before Van Syckel, Fort and Garretson, JJ. Opinion by 
GARRETSON, J., February 24, 1902. 

Assault—Action for damages—Evidence.—In a suit for assault, the 
defendants pleaded that the plaintiff unlawfully interfered with the 
business of the defendants in a specified close, and was gently removed 
on the supposed trespasses. The plaintiff replied (1) that she did not 
unlawfully so interfere with such business; and (2) that excessive force 
was used against her. On the trial of the issues joined in the suit, the 
proof was mainly addressed to the question of the defendants’ right to 
possession of the close at the time of the occurrences involved. The clear 
weight of the evidence was in favor of such right, and of the justification 
pleaded. There was testimony that incidentally the plaintiff, while stand- 
ing outside of the close, which was part of the right of way of a pipe line 
for a water supply, was pressed against by a section of steel pipe being 
rolled into place in the close, but projecting beyond it, and in front of 
which, as it was being rolled, she placed herself. She was not bruised or 
hurt by the contact. The claim of injury was of chronic neurasthenia 
resulting from the nervous excitement of the contest to prevent the 
occupation of the close. Held, that a verdict for substantial damages 
could not be sustained, even if what so occurred outside the close was 
technically a trespass. Slingerland v. Gillespie. (Mr. Chandler W. 
Riker for plaintiff. Mr. Joseph Coult for defendants). Argued before 
Depue, C. J., and Garrison, Gummere and Collins, JJ. Opinion by 
COLLINS, J., February 24, 1902. 

Townships—Ordinances—Certiorari.—1l. Sub-division 8 of section 
32 of the General Township act (Laws 1899, p. 386) confers express 
authority upon the township committee to pass ordinances for the 
removal of trees from the highways. 2. A unanimous vote of the town- 
ship committee is not necessary to pass an ordinance, under sub-division 
8 of section 32, but it is under sub-division 7 of that section. A compari- 
son of the language used in section 21 and sub-division 7 of section 32 
will show them to be identical. 3. This writ must be dismissed also for 
the reason that it is not directed to the municipality, the “Township of 
Landis, in the County of Cumberland.” It should not be directed to the 
clerk or members of the township committee alone. 4. Davis v. Town 
of Harrison, 46 N. J. Law 79, correctly states the practice in such cases. 
State (Young, Prosecutor) v. Crane, Township Committee. (Mr. Henry 
S. Alvord for prosecutor. Mr. Walter H. Bacon for respondents). 
Argued before Van Syckel, Fort and Garretson, JJ. Opinion by FORT, 
J., February 24, 1902. 
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Replevin—Judgment.—1. In a replevin suit brought in a city district 
court, where the defendant retains possession of the goods by putting in 
claim of title and giving bond, and the plaintiff recovers upon the trial 
in whole or in part, the docket entry of the judgment must show the title 
to the goods as found and the value of those belonging to the plaintiff. 
A general judgment for so much money, without incorporating the 
finding as to such title and value, is invalid. 2. Such judgment cannot 
be rendered for debt, but must be in damages as well for the value of the 
goods and chattels as for taking and detaining them. Tumulty v. State 
(Jordan, Prosecutrix). (Mr. I. Faerber Goldenhorn for prosecutrix. 
Mr. John J. Mulvaney for defendant). Argued before Dixon and Hen- 
drickson, JJ. Opinion by HENDRICKSON, J., February 24, 1902. 


Certiorari—Public offense—Disorderly conduct.—1l. A recognizance 
is required, under section 7 of the Certiorari act, whenever the matter 
with which the defendant is charged is a public wrong, prosecutable by 
or in the name of the state. 2. The justice allowing a writ or the court 
at the hearing may, in a proper case, permit the subsequent filing of a 
recognizance. 38. A conviction under section 3 of the Disorderly act 
Revision 1898; (P. L. 1898, p. 943) removed into the Supreme court by 
certiorari, is within the requirement of section 7 of the Certiorari act. 
4. Using loud language is no offense, under section 3 of the Disorderly 
act. The offense consists in the use of “loud and offensive or indecent 
language.” Mullen v. State. (Mr. John F. Hawkins for the writ. Mr. 
Rulif V. Lawrence opposed). Argued before Van Syckel, Fort and 
Garretson, JJ. Opinion by FORT, J., February 28, 1902. 


County clerks—Recording deeds and mortgages—Combination 
indexes.—1. Clerks of counties are constitutional officers. The constitu- 
tion of 1844 fixes the rights and duties of county clerks as those which 
were at that time required of them by law, and directs that such rights 
and duties shall continue “until otherwise ordained by the legislature.” 
2. The duty of recording deeds and mortgages, prior to 1844, was 
imposed by statute upon the clerk of the Court of Common Pleas of each 
county; and the constitution of 1844 expressly makes the clerks of counties 
severally clerks of the Court of Common Pleas and Quarter Sessions 
of their respective counties. 3. Neither the act concerning clerks of the 
Court of Common Pleas and General Quarter Sessions, approved April 
17, 1846, nor the act respecting conveyances (Revision 1898), have 
changed the rights or duties of said clerks as to recording deeds and 
mortgages. 4. By the act respecting conveyances (Revision 1898) the 
duty to make alphabetical indexes of deeds, etc., as recorded is cast upon 
the clerk; and by section 51 of that act it is provided that the clerk, in 
addition to the indexes now made and kept by him, shall make and keep 
such classified, analytical or combination index as the board of chosen 
freeholders of the respective counties shall determine, in index books to 
be provided by them for that purpose. Held, that if there exists power 
in the board of chosen freeholders of a county to appropriate money 
for the purpose of providing a combination index for past records, such 
indexes, when authorized, can be made only by the clerk of the county, 
as he is the sole and exclusive custodian of the books, records and papers 
of his office, subject only to the right of access thereto by the public for 
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lawful purposes, upon the payment to him of the legal fees. The chosen 
freeholders have no power to direct the books and records to be taken 
from his custody, or to employ others to make indexes thereof, without 
his consent. State ex rel. Board of Chosen Freeholders of Middlesex 
County v. Conger, County Clerk. (Mr. Peter F. Daly, Mr. George S. 
Silzer and Mr. Charles L. Corbin for relator. Mr. Alan H. Strong for 
respondent). Argued before Van Syckel, Fort and Garretson, J). 
Opinion February 28, 1902. 


Verdict—Conclusiveness—Damages.—1. A verdict that rests upon 
inferences such as juries are permitted to draw is normally conclusive. 
2. Testimony as to the grave and lasting character of the plaintiff's 
injuries, if explicit and credible, will support a substantial verdict. Smith 
v. P. Lorillard Co. (Mr. Warren Dixon for plaintiff. Messrs. Brinker- 
hoff & Fielder for defendant). Argued before Depue, C. J., and Dixon, 
Garrison and Collins, JJ. Opinion by GARRISON, J., February 24, 
1902. 


Husband and wife—Alienation of affections——The plaintiff, in a 
suit for the alienation of her husband’s affections, must show, not only 
the loss of the husband’s affections, but that they were alienated by 
defendant, and proof only of the fact that the husband bestowed his 
affections on defendant after they were taken from plaintiff is insufficient. 
McKenna v. Algeo. (Mr. Robert Carey and Mr. William H. Speer, jr., 


for plaintiff. Messrs. Weller & Lichtenstein for defendant). Argued 
before Depue, C. J., and Collins, Garrison and Garretson, JJ. PER 
CURIAM, February 24, 1902. 


Evidence—Rule for judgment—Action on bond.—1. While the ver- 
dict or rule for judgment entered in the minutes of the Common Pleas, 
until the judgment record is made up, can only be evidence of the judg- 
ment when offered as such in a suit in the same court where it is entered, 
it may, by consent of the parties, be lawfully admitted in evidence in 
another court. 2 Gen. St., p. 1841, Sec. 4; Id. p. 2564, Secs. 192-194. 
When offered in such other court, failure to object is equivalent to con- 
sent. Such objection, if not made at the trial, will, on review, be 
regarded as waived. 2. Ina suit upon an appeal bond given to remove a 
judgment from a city district court to the Common Pleas, recovered by 
a husband and wife against the appellant for an injury to the wife, the 
fact that the judgment in the Common Pleas was by some inadvertence 
entered in favor of the wife alone was held on review to be no defense 
to the suit. The condition of the bond was to abide the judgment of the 
Common Pleas, and the appellant’s failure to pay the judgment was held 
to be a breach of the condition. Rosenberg v. Stover. (Messrs. Weller 
& Lichtenstein for prosecutrix. Mr. Clement De R. Leonard for 
defendants). Argued before Dixon and Hendrickson, JJ. Opinion by 
HENDRICKSON, J., February 24, 1902. 


Street railroads—Injury to person on track.—1. If it appears that 
the trolley car motorman is not going to respect your rights to cross 
the street first, you must wait, or you are guilty of contributory negli- 
gence if hurt. 2. A person cannot take chances, and hold himself free 
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from contributory negligence. There is a difference between an unfore- 
seen peril and being overtaken by one recklessly incurred. Schwanewede 
v. North Hudson County Ry. Co. (Messrs. Wallis, Edwards & Bum- 
sted for prosecutor. Mr. Horace L. Allen for respondent). Argued 
before Van Syckel, Fort and Garrison, JJ. Opinion by FORT, J., 
February 28, 1902. 


Street railway—Right in highway.—A street railway company 
obtains no such rights in a public road or street by the construction 
and operation of a railway therein under an ordinance passed ultra vires 
as will prevent the township committee from granting permission to 
another railway company to construct and operate its railways in the 
same public roads or streets. Pennsylvania R. Co. v. Inhabitants of 
Hamilton Tp., Mercer Co. (Mr. Alan H. Strong for prosecutor. Mr. 
John H. Backes for defendants). Argued before Van Syckel, Fort and 
Garretson, JJ. Opinion by GARRETSON, J., February 24, 1902. 


Action on insurance policy—Declaration—Conditions precedent.— 
Under section 126 of the Practice act (2 Gen. St., p. 2554), which provides 
“that the plaintiff or defendant in any action may aver performance 
of conditions precedent generally; and the opposite party shall not deny 
such averment generally, but snall specify in his pleading the condition 
precedent, the performance of which he intends to contest,” where a 
pleader confines himself to a general averment of the performance of 
conditions precedent he is not required to particularly recite the condi- 
tions themselves. The section has the effect of imposing upon the oppo- 
site party, if he intends to contest the performance of a condition prece- 
dent, tne duty of setting forth the condition as well as the duty of 
denying its performance. Vail v. Pennsylvania Fire Ins. Co. (Mr. 
Martin Wyckoff for plaintiff. Mr. Edward M. Colie for defendants). 
Argued before Fort, Hendrickson and Pitney, JJ. Opinion by PITNEY, 
J., February 26, 1902. 


Insurance—A pplication—Pleading—Amendment.—1l. A warranty 
by the applicant for an insurance policy, made part of the contract, is a 
condition precedent to liability of the insurer. 2. Actions of assumpsit 
are not excluded either from the privilege or the restriction of section 
126 of the Practice act, permitting general averment of performance 
of conditions precedent, and in such case prohibiting general denial 
of performance. 2 Gen. St., p. 2554. That enactment applies to all 
actions. A plea of non-assumpsit will not sustain a defense of non- 
performance where the declaration contains such an averment. 3. On 
the trial of an issue of fact, if performance of conditions precedent 
be averred generally in a pleading in the cause, non-performance 
of any such condition, though appearing in evidence, will not 
be effectual per se to defeat the right asserted, unless there be 
specified in the answering pleading an intention to contest its perform- 
ance. 4. An amendment of pleading directed, under the circumstances 
of this case, and new trial ordered. Dimick v. Metropolitan Life Ins. Co. 
(Mr. Warren Dixon for plaintiff. Mr. Robert H. McCarter for defend- 
ant). Argued before Garrison, Gummere and Collins, JJ. Opinion by 
COLLINS, J., March 5, 1902. 
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City ordinance—Licensed omnibus—Evidence.—1. Where a city 
ordinance provided that the driver of every omnibus or other public con- 
veyance “that may be required to be licensed” should wear in a prominent 
position on his clothing the number corresponding to the number 
assigned to the owner of such conveyance by the officer granting the 
license, it was held, on review of a summary proceeding to enforce a 
penalty for violation of the provision, that the conviction, among other 
things, must show proof that the omnibus in question was one of a class 
“required to be licensed” under the ordinances of the city. 2. In sum- 
mary proceedings to recover a penalty for the violation ofa city ordinance 
the conviction must show a case clearly and distinctly within the pro- 
visions of the ordinance. City of Atlantic City v. Turner. (Mr. William 
I. Garrison for plaintiff. Messrs. Godfrey & Godfrey for defendant). 
Argued before Dixon and Hendrickson, JJ. Opinion by HENDRICK- 
SON, J., March 12, 1902. 


Elections—Officers—Compensation.—1. The supplement of the act 
to regulate elections, approved March 29, 1887 (P. L. 1887, p. 69), pro- 
viding that, whenever a charter or municipal election and a general 
election shall be held on the day fixed for the general election, the clerk 
of election and each member of the board of election of the municipality 
shall be entitled to four dollars per day, etc., was repealed by necessary 
implication by section 178 of the act to regulate elections, as revised 
April 4, 1898 (P. L. 1898, p. 316), fixing the compensation of members 
of boards of registry and election for services rendered at charter or 
municipal elections, and also for services rendered at general elections. 
2. The latter section was not modified or altered by act February 28, 
1901 (P. L. 1901, p. 41), and members of boards of registry and election 
in cities are entitled to receive, for services rendered at a general election, 
the compensation provided by it, notwithstanding that, by the act of 
1901, charter and general elections have been consolidated in that class 
of municipalities. Bellis v. Board of Chosen Freeholders of Atlantic 
County. (Mr. Clarence L. Cole for demurrant). Argued before Gum- 
mere, C. J., and Van Syckel, Garrison and Garretson, JJ. PER 
CURIAM, March 12, 1902. 


Tort—Breach of contractual duty—Public work.—1. The general 
rule that one who is not a party to a contract cannot maintain an action 
of tort in respect of the breach of a duty arising solely out of the contract 
applies to stipulations imposing a continuing obligation. 2. In order to 
maintain an action of tort for breach of a contractual duty the plaintiff 
must have the same status under the contract as would entitle him to 
maintain an action upon contract for a breach of its stipulations. 3. The 
statute of June 13, 1898 (P. L. 1898, p. 481), extends to contracts under 
seal the same rule which had already obtained with respect to simple 
contracts, so as to enable a third person, for whose benefit a contract 
is made, to maintain an action thereon in his own name, although the 
consideration did not move from him. This rule is limited to those 
for whose benefit the contract was made, and is not extended to third 
parties who ae indirectly and incidentally would be advantaged by its 
performance. 4. Where a contract is made by a public corporation for 
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the construction of a public work, and incidentally contains stipulations 
intended for the safety of the public, an individual who sustains personal 
injuries by reason of the nonperformance of such stipulations does not 
bear such a relation to the contractor as will support an action of tort 
against the latter, based upon the mere violation of the contractual duty. 
The injured party is remitted to his action for breach of such duty (if 
any) as may be imposed upon the defendant aside from the contract. 
Styles v. F. R. Long Co. (Mr. William L. Lewis for plaintiff. Mr, De 
Witt C. Bolton and Mr. William B. Gourley for defendant). Argued 
before Gummere, C. J., and Garrison, Collins and Pitney, JJ. Opinion 
by PITNEY, J., March 20, 1902. 















Contract—What law governs—Foreign statute——1. Where a suit is 
brought upon a contract made in a sister state, the lex loci contractus 
must control in determining its validity, as to the form and solemnities 
to be observed in its creation. 2. In interpreting the foreign statute, 
as applied to the contract in question, the court where the suit is brought 
will follow the rules of interpretation as laid down by the courts of such 
foreign state. 3. Under the statute of frauds of New York (1 Laws N. 
Y., 1897, p. 511), every contract for the sale of goods of the value of 
fifty dollars or more, where the buyer does not accept and receive part 
of the goods sold, nor pay any part of the purchase money, is void, unless 
such contract, or some note or memorandum thereof, is in writing, to 
be signed, etc. 4. Where one doing a retail trade in Atlantic City, N. 
J., ordered of an importer and manufacturer of Bohemian glass novelties, 
etc., in the city of New York, an assortment of watch cases and cologne 
articles, to be thereafter manufactured in Europe, with the words 
“Atlantic City” thereon, for the special use of his trade, it was held, 
following the decisions of the state of New York, that this was not a 
contract of sale, but for work, labor and materials, and hence not a 
contract within the statute of frauds. Roubicek v. Haddad. (Mr. 
William M. Clevenger for plaintiff. Mr. Eli H. Chandler for defendant). 
Argued before Dixon and Hendrickson, JJ. Opinion by HENDRICK- 
SON, J., March 31, 1902. 
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(Abstracts of Recent Opinions). 






Public nuisance—Suit to abate—Deed.—1. A private citizen cannot 
sustain a bill in equity to abate a public nuisance unless because thereof 
he suffers, either in his person or his property, some special injury which 
is peculiar to himself, and not as one of the public. 2. A complainant 
who, by his pleadings and issues joined thereon and proofs submitted 
in support of those issues, has presented certain and definite grounds 
for relief, cannot, after the case has closed, without suggestion of amend- 
ment, present, by argument only, entirely different and new grounds for 
relief, and have decree made on those grounds. 3. It is declared in Salter 
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v. Jonas, 39 N. J. Law 469, 23 Am, Rep. 229, that a deed conveying a 
lot of land, which describes its boundary as running along the side of a 
street, will by legal presumption (in the absence of words excluding the 
street) be held to embrace the lands lying in the street to the centre line. 
This declaration is based upen the assumption that there has been some 
showing that the grantor in the deed had title to the centre line of the 
street. If there be no proof that the grantor had title to the centre line 
of the street, no presumption arises that he intended to convey to that 
centre line. Humphreys v. Eastlack. (Mr. Martin V. Bergen, jr., and 
Mr. Martin V. Bergen for complainant. Mr. Thomas E. French for de- 
fendant). Opinion by GREY, V. C., March 6, 1902. 


Estates in expectancy—Transfer—Partition—Ejectment. —l1. The 
‘Act to authorize the transfer of estates in expectancy,” approved March 
14, 1851 (1 Gen. St., p. 881), is still available under that title if necessary, 
notwithstanding its attempted transfer to “An act respecting convey- 
ances” (P. L. 1898, p. 676, Sec. 19), and its inclusion in “An act to repeal 
sundry acts respecting conveyances” (P. L. 1898, p. 711). 2. That act 
may not extend so as to authorize transfer of a right of entry, for condi- 
tion broken, after the breach; but, independent of statute, such right is, 
in this state, transferable, after breach, because the policy that in England 
forbade a transfer, namely, the prevention of maintenance, is not in 
force here. The case of Schomp v. Schenck, 40 N. J. Law 195, 29 Am. 
Rep. 219, approved. 3. A right of entry for condition broken, held by 
two or more persons, will not support partition or alternative judicial 
sale of the land involved. 4. One of two or more persons holding a 
vested right of entry for condition broken may, without actual entry, 
maintain ejectment for the land involved. Quaere, can the defendant 
effectually object to nonjoinder of the other holders by giving notice 
under section 37 of the Practice act? 5. Except as above modified, the 
case of this title in 47 Atl. 772, approved. Bouvier v. Baltimore & N. Y. 
Ry. Co. (Mr. E. Q. Keasbey for plaintiff in error. Mr. R. V. Linda- 
bury for defendant in error). Opinion by COLLINS, J., March 17, 1902. 


Injury to servant—Assumption of risk—Instructions.—1. A servant 
assumes the usual and obvious risks of his employment, and also risks 
consequent upon special dangers known to him, or which he could 
liscover by the use of ordinary care. The negligence of the master is 
not one of these risks. 2. When a trial judge has laid down, in correct 
general terms, a ruling principle, it is not error to refuse a request asking 
for a specific application of that principle to a hypothetical case or to a 
statement including only part of the material facts. Christensen v. Lam- 
bert. (Messrs. Murphy & Blatz and Mr. Craig A. Marsh for plaintiff 
in error. Mr. Joseph E. Stricker and Mr. P. H. Gilhooly for defendant 
in error). Opinion by ADAMS, J., March 12, 1902. 


Insurance—Action on policy—Warranty—Evidence.—1. Where 
there is a conflict in the evidence, or lack of conclusive and unquestioned 
proof of the falsity of a warranty, the question is one for the jury. 

There must exist no rational theory upon which the jury might find 
the nonfalsity of the answers of the insured, before the court can direct 
a verdict for the defendant. If there be a rational doubt of the falsity 
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of the statement, the case is for the jury. 3. If the question asked relates 
tc a matter upon which the insurer should know that the insured could 
not have the knowledge to fully answer, the warranty will not be held 
to be more than a warranty in the fair sense of the question, namely, ta 
the belief of the insured. 4. In an action on a policy on the life of one 
for the benefit of another, the declarations of the insured before or after 
the insurance are not competent evidence against the beneficiary, unless 
part of the res gestae. 5. The several answers in this case alleged to 
have constituted the breach of warranty considered, and found to have 
been rightly left to the jury by the learned trial justice. Henn v. Metro- 
politan Life Ins. Co. (Messrs. Crouse & Perkins for plaintiff in error- 
Messrs. Vredenburgh, Wall & VanWinkle for defendant in error). 
Opinion by FORT, J., March 24, 1902. 


Negligence—Excavations in street—Failure to guard.—1. Where 
the abutting owner, or those under him, find it necessary, in the improve- 
ment of the abutting property, to make excavations in or along a city 
street, it becomes their duty to exercise reasonable care to properly guard 
the excavation to prevent accident. 2. They may perform this duty by 
erecting guards or barriers, or by giving warning, by lights or otherwise, 
to protect the careful traveler from injury; the sufficiency of such guards 
or warnings, under the circumstances of a given case, being a question 
for the jury. 3. In the erection of a fence to guard such an excavation, 
the owner is required to make it sufficiently secure to withstand any 
wind that a reasonably prudent man ought to have anticipated in build- 
ing such a fence. If it fall, causing injury, only because the wind was 
of such extraordinary violence or unusual character that a reasonably 
prudent man would not have anticipated it, the owner would not be 
liable. 4. The plaintiff was injured by the fall of a fence, induced by a 
high wind, and by his precipitation thereby into an excavation made along 
a city street for building purposes, and obtained a verdict for dam- 
ages. Exceptions were taken on the trial to refusals to nonsuit 
and to direct a verdict, and also to refusals to charge as requested. Held, 
on review, that there were no errors in the rulings. Sutphen v. Hedden. 
(Mr. George Holmes for plaintiffs in error. Mr. Chauncey G. Parker 
and Mr. George Biller for defendant in error). Opinion by HEN- 
DRICKSON, J., March 8, 1902. 


Fraudulent contract—Enforcement—Nonsuit.—1. Courts will not 
lend their aid to enforce contracts which are directed to the accomplish- 
ment of a fraudulent purpose, or entertain suits brought to recover 
damages for a breach thereof. 2. When it conclusively appears, on the 
trial of an action, that it is brought by a fraud doer to recover his share 
of the profits of a fraudulent scheme, the court should refuse to permit 
the trial to proceed further, and direct a nonsuit to be entered. Wyckoff 
v. Weaver. (Mr. G. A. Bourgeois for plaintiff in error. Mr. R. P. Wor- 
tendyke for defendant in error). Opinion by GUMMERE, J., June 
10, 1902. 


Documentary evidence—Parish register—Certified copies.—1. The 
register of a parish of a Catholic church, kept as required by the rules 
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and laws of the church, when produced, is admissible in evidence; and 
it is of such a public nature that its contents may be proved by an 
immediate copy, duly verified. 2. The clerk of the parish, in whose 
custody such a register is, may produce it before a commissioner 
appointed by the court to take his testimony, and at the same time pro- 
duce and compare therewith certain certified copies of entries therein 
which he has made and duly signed; and upon his then testifying to 
the accuracy of the copies so certified, and the commissioner then mark- 
ing the same as a part of the testimony of the witness, such copies will 
become admissible in evidence as part of the deposition. Hancock v. 
Supreme Council Catholic Benev. Legion. (Mr. Thomas J. Lintott and 
Mr. Frederick T. Johnson for plaintiff in error. Mr. Samuel Kalisch for 
defendant in error). Opinion by FORT, J., June 16, 1902. 


Contract of executors—Construction—Specific performance.—1. An 
agreement is signed by A and B as executors of C, and following such 
signatures it is signed by the heirs of the testator, providing: First, 
“that we, the executors, agree to do a certain act;” and, secondly, that 
“we will do a certain other act.” Held, that the executors alone are 
bound by the agreement to do the first act. 2. Uncertainty in an agree- 
ment is fatal to a claim for specific performance. Myers v. Metzger. 
(Messrs. Thompson & Cole and Mr. D. J. Pancoast for complainant. 
Mr. Allen B. Endicott and Mr. R. B. Lindabury for defendants). 
Opinion by VAN SYCKEL, J., June 16, 1902. 


Equity—Costs—Demurrer to bill—Chancery act, Sec. 32 (Gen. St., 
p. 378), providing that if the demurrer to a bill be allowed the complain- 
ant shall pay costs, is mandatory, and though a demurrer to a bill for 
want of equity, for multifariousness, and for nonjoinder was sustained for 
nonjoinder only, it was error to refuse demurrant costs. Canon v. Bal- 
lard. (Mr. W. Bradford Smith for appellant. Mr. Frank E. Bradner 
for respondent). PER CURIAM, June 16, 1902. 


Street railroads—Injury to passengers—lInstructions.—1. In the 
case of a plaintiff two years and nine months old, who was thrown down 
by the starting of a street car, which she had boarded, before she had 
time to be seated, and while she was for the moment out of reach of 
her attendant, who was also boarding the car, it is not error for the 
court to refuse to charge the jury “that the starting of a car before a 
passenger is seated is not negligence.” 2. When the trial judge has 
stated to the jury in concrete terms the legal principles applicable to 
the case, it is not error for him to refuse to charge the abstract principles. 
Herbich v. North Jersey St. Ry. Co. (Mr. Louis Hood for plaintiff 
in error. Mr. J. B. Vredenburgh for defendant in error). Opinion by 
DIXON, J., June 16, 1902. 


3uilding contract—Construction—Releases by subcontractor.—A 
subcontract for certain work to be done in the erection of a building in 
this state provided that the final payment should become due on the 
completion of the work, and on the subcontractor’s furnishing to the 
other party, who was the original contractor, releases of all liens and 
claims that might arise in the performance of the subcontract. Held, 
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that the liens and claims were only such as might arise under the 
mechanic’s lien law of this state, and that the subcontractor exonerated 
himself from the obligation to furnish releases, by proving that the 
original contract for the building, made in writing between the owner 
and contractor, together with the specifications, was filed in the county 
clerk’s office before the subcontract was made, and that the owner, 
without any notice under the third section of the act, had settled with 
the original contractor before this suit was brought. Turner v. Wells. 
(Messrs. Thompson & Cole for plaintiffs in error. Mr. William M. 
Clevenger for defendants in error). Opinion by DIXON, J., June 16, 
1902. 


Guaranty—Construction—Liability—Forfeiture of contract.—1. 
Certain contractors gave to a corporation, who had furnished and was 
about to furnish to a subcontractor material for the work, a writing as 
follows: “Rahway, N. J., Jan’ry 17, 1900. To the J. L. M. Iron Works 
—Gentlemen: We herewith guaranty to you payment for all the material 
for the buildings for the N. J. state reformatory at Rahway, N. J., that 
the S. C. Co. has ordered or will order of you, and that you have already 
shipped and will hereafter ship and consign tous. * * * It is under- 
stood that we shall make to you payments from month to month as the 
work done by the S. C. Co. is passed for payment by the heating 
engineer architect, and the board of commissioners, the balance when the 
last goods supplied by you has been used and accepted; but at all times 
we guaranty to you payment for all you supply and ship to us. J. G. & 
Co.” Held, that the guaranty extended to material shipped for the 
reformatory before the date of the writing, though not consigned to the 
guarantors. 2. The subcontractor, after one payment only had been 
ordered and made, forfeited its contract, of which fact plaintiff was 
notified. The principal contractors relet the work, but were allowed 
by the reformatory commissioners a sum in excess of the value of the 
material that had been shipped up to that time. Held, that they were 
liable on their guaranty for the material shipped to date, notwithstanding 
no other payment had been ordered. 3. At the time the subcontract 
was forfeited there was material in process of manufacture that was 
never completed or shipped. Held, that the guarantors were not liable 
therefor unless they had dispensed with completion and shipment, 
meaning to remain liable on their guaranty, which was a question that 
should have been submitted to the jury, and that direction of a verdict 
in favor of the plaintiff for the cost of such material was erroneous. J. L. 
Mott Iron Works v. Gunn. (Mr. Egbert J. Tamblyn for plaintiffs in 
error. Mr. Edward M. Colie for defendant in error). Opinion by 
COLLINS, J., June 16, 1902. 


Injury to employee—Defective appliances.—1. C, a common laborer 
in the employ of the defendant, was directed with other laborers by the 
general superintendent of the defendant company to assist in the moving 
of a large iron punching machine. In the course of the moving, a fly 
wheel at the end of the machine, which was loose upon the shaft, slipped 
off, injuring the plaintiff, who was in the performance of his work 
standing in front of the wheel. Held, that the failure to exercise reason- 
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able care for the safety of the servant and properly to inspect the 
condition of the machine before ordering its removal was a breach of 
duty on the part of the company for which it will be liable. 2. If the 
injury is due to a latent defect, which the master either knew, or by 
the exercise of the care required of him might have known, he will be 
liable. 3. A servant is entitled to assume, in the absence of any notice 
to the contrary, that the master has exercised reasonable care and skill 


in providing for the safety of the servant. 
(Mr. Thomas F. Noonan, jr., for plaintiff in error. 
Opinion by VROOM, J., June 16, 1902. 


for defendant in error). 


Carroll v. Tidewater Oil Co. 
Mr. Alvah A. Clark 





MISCELLANY. 


PORTRAIT OF CHIEF JUSTICE 
MARSHALL. 


The Lawyers Co-Operative Pub- 
lishing Company, of Rochester, N. 
Y., have published a life-size, half- 
tone portrait of Chief Justice John 
Marshall, which is taken from the 
best-known painting extant of that 
famous Judge. It will be mailed 
to any one on the receipt of twenty- 
five cents, or, with a year’s sub- 
scription to “Case and Comment,” 
for fifty cents. “Case and Com- 
ment” is a monthly notice of lead- 
ing cases, containing also some 
editorial criticisms and is a handy 
publication to have around. 





INDEX OF OLD WILLS. 


An index of wills and adminis- 
trations granted in this state be- 
tween the years 1705 and 1830 has 
been prepared by the Secretary of 


State’s Department in Trenton. 
Copies have been sent to the sur- 
rogates of all the counties. The 
work is of material value to persons 
who have occasion to search old 
records. In Essex county the 
records in the surrogate’s office are 
complete from 1804 to date, but 
records of cases previous to ninety- 
eight years ago are to be found only 
in Trenton. The index in ques- 
tion will, at a moment’s glance, 


- emanated. 





show whether or not any will was 
probated or administration or guar- 
dianship was granted. The pur- 
pose of carrying the record down 
to 1830 is due to the fact that in 
many counties the records begin at 
that time, previous ones being 
lodged with the Secretary of State, 
who is the state custodian of wills. 
This index is in two volumes. 
Volume I, which contains two hun- 
dred and twenty-one pages, covers 
the period from 1705 to 1804. 
During that period the county lines 
were not well defined, and it has not 
been possible to indicate from 
which county wills were sent. 
From 1804 to 1830 the index indi- 
cates from which county the records 
Seven counties have 
been created in the state since 1830, 
so that the index gives but fourteen, 
which are Bergen, Burlington, Cape 
May, Cumberland, Essex, Glouces- 
ter, Hunterdon, Middlesex, Mon- 
mouth, Morris, Salem, Somerset, 
Sussex and Warren. The index 
will be a mine of information to 
those who are searching back a 
hundred years or more, and will 
save many a useless trip to Trenton 
by those who consider the informa- 
tion they are after worthy of even 
a long journey. The indexes will 
also be of value to those who are 
looking up old family records. 











MISCELLANY. 


A MATTHR OF NAMES. 


A prominent New York lawyer, 
occasionally heard of in connection 
with divorce cases, told the follow- 
ing: 

“Some years ago I was retained 
by an Australian banker’s daughter 
to secure hera divorce. After hav- 
ing obtained the decree I delivered 
it to her and was surprised when 
she burst into a roar of laughter 
after reading it. 

“*What is so funny?’ I asked. 

“*Why, look here,’ replied the 
divorcee. ‘Look at the names— 
“Donohue,” justice; “O’Byrne,” 
referee; “Keenan,” county clerk. 
Why,’ she mirthfully added, ‘when 
I return home to my parents they'll 
say, ‘You went to Ireland for your 
divorce, not to America.’ ”’ 





EVIDENCE LACKING. 


In 1870 the contractors’ firm of 
Comstock & White was doing 
business at Fort Wallace. In the 
course of a quarrel Comstock killed 
White. White had a brother in 
New York, a lawyer, who came out 
to visit the law upon his brother’s 
slayer. Comstock was arrested and 
brought before Judge Joyce at 
Hays City. The prisoner walked 
into the court room (Judge Joyce’s 
saloon) with two big six shooters 
belted to his hips. 

“Misther Comstock, ye are charg- 
ed with willful murther. Are ye 
guilty or not guilty?’ asked the 
Judge. 

“Guilty!” was the laconic re- 
sponse. 

This was entirely beyond Judge 
Joyce’s calculations. He had no 
precedent for such a case and no 
power or inclination to visit out a 
penalty, and so, with great indigna- 
tion, he shouted: 

“Ye are a fool for tellin’ it! 
any wan see ye do it?” 


Did 
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was 


re- 


“No,” 
sponse. 

“Thin Oi discharge ye fer want 
of ividence,” declared his Honor, 
and thereupon all the boys moved 
up to the bar and took “sunthin”’ 
with Mr. Comstock. 

sut imagine the feelings of Mr. 
White, of New York, who had 
come to avenge his brother’s slay- 
ing!—Kansas City Journal. 


the prisoner’s 





OBITUARY. 


MR. JAMES L. VAN SYCKEL 


Mr. James L. Van Syckel, of At- 
lantic City, died August 7, after 
an illness of only two days, though 
he had been in failing health for 
some time past. He was born in 
Perryville, Hunterdon county, June 
8, 1848, and received his education 
at Towanda Institute, Pennsyl- 
vania, and Lafayette College. He 
studied law with Hon. John T. 
Bird, Flemington, and was admit- 
ted to the Bar June, 1869. 

In his professional life Mr. Van 
Syckel was at one time identified 
with legal affairs in New York. 
Afterward he returned to New Jer- 
sey, and later moved to Colorado, 
where he spent several years. On 
his return to New Jersey he became 
identified with the Democratic 
party and in the party organization 
was very prominent, although sel- 
dom seeking public office for him- 
self, 

He practiced in Atlantic City for 
the past four years, going from 
Bridgeton, where he was at one 
time city solicitor, county solicitor 
and, in 1891, was elected to the 
New Jersey House of Assembly, 
being the first Democrat to be 
elected in the strongly Republican 
county of Cumberland for twenty 
years prior to that time. 

In Cumberland county he was 
known widely in the famous fights 
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which the oystermen waged for 
vears in the courts over the riparian 
rights, Mr. Van Syckel defending 
or prosecuting for the oystermen. 
He also was largely connected with 
the legal affairs of the glass blowing 
trade inthat section. In the course 
of his practice he defended no less 
than a dozen homicide cases and in 
each saved the state from the neces- 
sity of an application of capital 
punishment. 

His wife died at Bridgeton in 
1896, and he leaves two sons. 

The funeral took place in Bridge- 
ton, August 11, an escort of mem- 
bers of the Atlantic county Bar 
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terested us immensely, for example, 
that entitled “Legal status of the 
territory and inhabitants of the 
islands acquired by the United 
States during the war with Spain, 
considered with reference to the 
territorial boundaries, the consti- 
tution and laws of the United 
States.” But the rest of the vol- 


| ume is packed with information and 
Opinions, many of which are of 
| equal moment. 


| THE 


accompanying the body from Atlan- | 


tic City, Services were conducted 
at the grave by Rev. S. W. Beach. 
The pall-bearers were ex-Judge 
james R. Hoagland, William A. 
Logue, J. Hampton Fithian, James 
Ware, Samuel Iredell and John G. 
Mitchell. 


BOOK NOTICES 


REPORTS ON THE LAW of 
Civil Government in Territories 
subject to Military Occupation 
by the Military Forces of the 
United States. By Charles E. 
Magoon. Washington: Gov- 
ernment Printing Office. 1902. 
Pp. 808. 


The reports printed in this work 
were those submitted to Secretary 
of War Root by the law officer of 
the War Department, Division of 
Insular Affairs, and of them the 
Secretary of War said: “Your re- 


ports * * * have been of such 
value to me in deciding the ques- 
tions treated that I have determined 
to have them printed.” Toany per- 
son interested in matters concern- 
ing the Philippines, Porto Rico or 
Cuba these reports should be in- 
valuable. Some of them have in- 


LAW OF STREET Sur- 

Railroads. By Andrew 
Albany, N. Y.: Mat- 
Price, $6.00 net. 


face 
J. Nellis. 
thew Bender. 
Pp. 682, 


This book contains the law of 


| street surface railroads from and 
| including the organization of such 


corporation to the acquisition of its 
franchise and property, the con- 


| struction, equipment, management, 


operation and municipal regulation 


| of its road and branches, the rights 


and liabilities of the company as to 
third persons, employees and pas- 
sengers. During the past ten years 
thousands of cases concerning these 
railroads have been determined in 
courts of last resort. The purpose 
of this work is to classify and 
arrange these authorities and cite 
from them the law of street surface 
railroads as concisely as possible 
for the need of the busy practi- 


| tioner. 





| operation, 


Accompanying the text there are 
an abundance of cases and foot 
notes, which give all the authori- 
ties. It is needless to say that in 


| all cases the actual charters of street 


surface railroads, as well as the spe- 
cial acts of the legislature in any 
state wherein they are operative, 
need to be carefully consulted, but 
as to the general principles of 
negligence, etc., this 


| work will prove a most convenient 
_ authority. 





